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JobKeeper changes to the Fair Work Act
Published 9 April 2020 | Updated 17 April 2020

On 9 April 2020, the Fair Work Act was amended to support the implementation and operation of the JobKeeper wage subsidy scheme

(https://treasury.gov.au/coronavirus/jobkeeper)  (JobKeeper scheme) in Australian workplaces.

These changes are temporary and will end on 28 September 2020.

The new provisions enable employers who qualify for the JobKeeper scheme, and who are entitled to JobKeeper payments for their

employees, to give directions called ‘JobKeeper enabling directions’. In certain circumstances, this means that employers can

temporarily:

stand down an employee (including by reducing their hours or days of work)

change an employee’s usual duties

change an employee’s location of work.

The new provisions also enable employers who qualify for the JobKeeper scheme, and who are entitled to JobKeeper payments for

their employees, to make agreements with their employees to change their days and times of work and take annual leave in certain

circumstances.

Read on for more information.

We will continue to update the information on our website regularly.

On this page:

the JobKeeper scheme

who can use the Fair Work Act JobKeeper provisions

directions to reduce hours and days of work – JobKeeper enabling stand down directions

directions to change usual duties or work location

agreement to work different days and times

agreement to take annual leave

interaction with minimum entitlements and other terms and conditions of employment

dealing with disputes

enforcement

more information.

JobKeeper scheme

Under the JobKeeper scheme, qualifying businesses and not-for-profit organisations significantly affected by coronavirus can access a

subsidy from the Australian Government so that they can keep paying their employees.

Qualifying employers can claim a reimbursement of $1500 per fortnight for their eligible employees who were employed as at 1 March

2020 and who are currently employed by the employer (JobKeeper payment). An employer that elects to participate in the JobKeeper

scheme is required to include all of its eligible employees.

The payments can apply to eligible employees from the fortnight starting on 30 March 2020.

JobKeeper payments for eligible employees will be paid to the employer by the ATO monthly in arrears, beginning in May 2020. The

employer must have already paid an amount that is at least equal to the JobKeeper payment to their eligible employees. The

JobKeeper payment of $1500 is before tax (gross).

For employers

Employers can register for the JobKeeper scheme on the ATO website (https://www.ato.gov.au/general/gen/JobKeeper-payment/) .

The ATO has information on how the scheme works, eligibility requirements for employers (https://www.ato.gov.au/General/JobKeeper-

Payment/Employers/Eligible-employers/)  and for sole traders and other entities (https://www.ato.gov.au/General/JobKeeper-

Payment/Sole-traders-and-other-entities/) , and the steps to enrol for the payment (https://www.ato.gov.au/general/jobkeeper-

payment/employers/enrol-and-apply-for-the-jobkeeper-payment/) .

https://treasury.gov.au/coronavirus/jobkeeper
https://www.ato.gov.au/general/gen/JobKeeper-payment/
https://www.ato.gov.au/General/JobKeeper-Payment/Employers/Eligible-employers/
https://www.ato.gov.au/General/JobKeeper-Payment/Sole-traders-and-other-entities/
https://www.ato.gov.au/general/jobkeeper-payment/employers/enrol-and-apply-for-the-jobkeeper-payment/
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For employees

Employees can access relevant information on the JobKeeper scheme on the ATO website

(https://www.ato.gov.au/general/gen/JobKeeper-payment/) . The ATO has information about steps employees can take

(https://www.ato.gov.au/General/JobKeeper-Payment/Employees/)  and employee test requirements

(https://www.ato.gov.au/General/JobKeeper-Payment/In-detail/Employee-test-requirements/) .

Who can use the Fair Work Act JobKeeper provisions

In order to give a JobKeeper enabling direction or make an agreement under the new Fair Work Act JobKeeper provisions, an

employer needs to:

be a national system employer in the Fair Work system (https://www.fairwork.gov.au/about-us/legislation/the-fair-work-system)

qualify for and have registered for the JobKeeper scheme

be entitled to JobKeeper payments for the employee to whom the direction or agreement applies.

If an employer meets these criteria, they are a ‘qualifying employer’ and can use the Fair Work Act JobKeeper provisions for each

employee they are entitled to a JobKeeper payment for (the 'eligible employee').

A qualifying employer is only authorised to make directions or agreements under the new provisions during periods for which they claim

the JobKeeper payment for an eligible employee.

Employers should confirm that they are entitled to JobKeeper payments for their employees before issuing a direction or making an

agreement under the new provisions. Go to the ATO website for more information (https://www.ato.gov.au/General/JobKeeper-

Payment/)    about who is eligible.

Direction to reduce hours or days of work – JobKeeper enabling stand down directions

The new provisions enable a qualifying employer to direct the eligible employee to work fewer hours or days (including no hours) in

certain circumstances.

These directions are called ‘JobKeeper enabling stand down directions’. Employers can only give an employee a JobKeeper enabling

stand down direction:

if the employee can't be usefully employed for their normal days or hours because of changes to business attributable to the

coronavirus pandemic, or

because of government initiatives to slow the transmission of the coronavirus (for example, because of an enforceable government

direction (www.fairwork.gov.au/coronavirus-and-australian-workplace-laws/government-information-about-coronavirus/list-of-

enforceable-government-directions-during-coronavirus) ).

The direction must also be implemented safely, including having regard to the nature and spread of coronavirus.

An employer needs to make sure that the direction isn’t unreasonable, taking into account all of the circumstances, including the

employee’s caring responsibilities. If a direction is unreasonable, it does not apply to an employee.

A JobKeeper enabling stand down direction must be in writing. Employers also need to:

notify the employee and consult the employee (or their representatives) at least 3 days before issuing the direction (unless the

employee genuinely agrees to a shorter timeframe)

keep a written record of the consultation.

If an employee is taking paid or unpaid leave (such as annual leave) or is otherwise entitled to be absent from work (such as on a

public holiday), the direction doesn’t apply. If the employee normally receives a leave payment that would be less than the JobKeeper

payment for a fortnight, the employee is still entitled to an amount that is equal to the JobKeeper payment for the fortnight. Employees

need to either be paid normally during these periods, or $1500 (before tax) – whichever is more.

Employees subject to a JobKeeper enabling stand down direction still accrue their usual leave entitlements for the period the direction

applies (as if the direction hadn't been given to them). Service is considered continuous for the purposes of redundancy and pay in lieu

of notice (i.e. it counts as time worked).

Employees who are subject to a JobKeeper enabling stand down direction can request to take on secondary employment, training or

professional development. Employers must consider these requests and can’t unreasonably refuse them.

JobKeeper payment and payment of wages

When an employee is subject to a JobKeeper enabling stand down direction (to not work on certain days, to work for a lesser period, or

to work for a reduced number of hours), the employer must pay them either the JobKeeper payment or their usual pay for any hours

that the employee does work – whichever is more. The employee’s hourly base pay rate can’t be reduced.

https://www.ato.gov.au/general/gen/JobKeeper-payment/
https://www.ato.gov.au/General/JobKeeper-Payment/Employees/
https://www.ato.gov.au/General/JobKeeper-Payment/In-detail/Employee-test-requirements/
https://www.fairwork.gov.au/about-us/legislation/the-fair-work-system
https://www.ato.gov.au/General/JobKeeper-Payment/
https://coronavirus.fairwork.gov.au/coronavirus-and-australian-workplace-laws/government-information-about-coronavirus/list-of-enforceable-government-directions-during-coronavirus
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Direction to change usual duties or location of work

Direction to change duties

A qualifying employer can direct the eligible employee to perform any duties that are within their skill and competency so long as:

the duties are safe (including having regard to the nature and spread of coronavirus)

the employee has any required licenses and/or qualifications to perform the duties

the duties are reasonably within the scope of the employer’s business operations.

Directions to change location

A qualifying employer can direct the eligible employee to perform duties at a place that is different from the employee's normal place of

work, including at the employee's home. Employers must make sure that:

the location is suitable for the employee’s duties

the employee is not required to travel an unreasonable distance in all the circumstances (including those surrounding coronavirus)

it is safe for the employee to perform their duties at the new location

the duties are reasonably within scope of the business’s operations

the employee performing their duties at the new location is reasonably within the scope of the employer’s business operations

Safeguards applying to directions about duties and location

An employer needs to make sure that the direction isn’t unreasonable taking into account all of the circumstances, including the

employee’s caring responsibilities. If a direction is unreasonable, it does not apply to an employee.

The employer must also reasonably believe that the direction about duties or location is necessary to continue the employment of one

or more employees.

How to make a direction to change duties and/or location of work

Employers need to:

notify the employee and consult with the employee (or their representatives) at least 3 days before issuing the direction (unless the

employee genuinely agrees to a shorter timeframe)

make the direction in writing

keep a written record of the consultation.

JobKeeper payment and payment of wages

Example: Directed not to work any hours, JobKeeper payment is more than normal wage

Carly usually works part-time in a nail salon business. She is rostered for 15 hours a week (30 hours a fortnight) at $30 per hour,

with a fortnightly pay of $900 (before tax).

The nail salon is required to close as a result of an enforceable government direction and is not able to offer Carly alternative

duties. The nail salon qualifies for the JobKeeper scheme and is receiving payments of $1500 for Carly each fortnight, paid

monthly in arrears by the ATO.

Carly’s employer at the nail salon gives her a JobKeeper enabling stand down direction not to attend work at all, compared to her

usual roster of 15 hours per week.

This means that Carly is entitled to the $1500 per fortnight (before tax) JobKeeper payment that the nail salon is receiving.

Example: Reduction in hours, JobKeeper payment is less than normal wage

Henry works for an electronics business that has suffered a significant reduction in turnover following the coronavirus outbreak.

Henry’s employer qualifies for the JobKeeper scheme. The business is receiving JobKeeper payments of $1500 each fortnight for

Henry. His employer gives him a JobKeeper enabling stand down direction that reduces his ordinary hours of work from 38 to 32

hours per week. The direction applies for the time the JobKeeper payments are being received.

Henry’s base pay rate is $30 per hour, which can’t be reduced. Because he is now only working 32 hours a week, Henry’s

fortnightly pay has reduced from $2280 ($30 per hour multiplied by 76 hours worked in a fortnight) to $1920 ($30 per hour

multiplied by 64 hours worked in a fortnight).

Henry’s reduced fortnightly pay is still higher than the fortnightly JobKeeper payment of $1500 (before tax). This means he must

be paid the higher amount of $1920 per fortnight (before tax).
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When an employee is subject to a JobKeeper enabling direction about location or duties, the employer must pay them either the

JobKeeper payment or their usual pay for any hours that the employee works (whichever payment is higher). The employee’s hourly

base pay rate cannot be reduced.

If a higher hourly base pay rate applies to the new duties an employee is performing, they must receive at least that higher pay rate

while performing those duties.

Service is considered continuous for the purposes of redundancy and pay in lieu of notice (i.e. it counts as time worked).

Agreement to work different days and times

The new provisions also enable a qualifying employer to agree with an eligible employee that they will perform their usual duties on

different days or times than usual. The employer needs to make sure that:

performance of the duties on different days or at different times is safe considering the nature and spread of coronavirus and is

reasonably within scope of employer’s business operations

the employee’s usual work hours aren't reduced (reducing work hours would require a JobKeeper enabling stand down direction).

If an employer asks their employee to make these changes, the employee has to consider the request, and can’t refuse it

unreasonably. Any agreement must be recorded in writing.

Agreement to take annual leave

The new provisions enable a qualifying employer:

to request an eligible employee to take paid annual leave (if they keep a balance of at least 2 weeks)

to agree in writing with that employee for them to take annual leave at half their usual pay for twice the length of time.

Employees who make an agreement to take annual leave still accrue their usual leave entitlements for the period the agreement

applies (as if the agreement hadn't been made). Service is considered continuous for the purposes of redundancy and pay in lieu of

notice (i.e. it counts as time worked).

If an employer asks their employee to take annual leave, the employee has to consider the request, and can’t unreasonably refuse

it.

Interaction with minimum entitlements and other terms and conditions of employment

For the period of time that an employee is subject to a direction or agreement made under the Fair Work Act JobKeeper enabling

provisions, the employee’s usual terms and conditions of employment (for example under a modern award, enterprise agreement or

employment contract) continue to apply. However, the JobKeeper enabling direction or agreement will apply instead if the direction

or agreement is different to the employee's usual terms and conditions. 

Any directions or agreements made under these new provisions can’t reduce minimum pay rates and other monetary entitlements

under the Fair Work Act. Any terms and conditions not related to the direction or agreement (e.g. sick and carer’s leave) continue.

This means that:

if an employer reduces an employee’s hours or days of work under a JobKeeper enabling stand down direction, the employee

needs to be paid their usual base pay rate for the work they’re still performing

if an employer changes an employee’s duties, the employer must pay the employee the higher of:

the base pay rate that applies to their previous duties, or

the base pay rate that applies to the new duties the employee is performing.

Example: Direction to change usual duties

Oliver is employed full-time as a leading hand in a Sydney warehouse business. The warehouse business is affected by

coronavirus. It is registered for the JobKeeper scheme and is receiving JobKeeper payments in relation to Oliver.

Given the downturn in business, Oliver’s employer no longer needs Oliver to perform his leading hand duties. Instead, Oliver is

directed to carry out forklift driving duties temporarily. Oliver’s employer is able to make this direction under the JobKeeper change

of duties provisions because:

Oliver has experience driving forklifts and holds the appropriate licences

the driving duties are safe and can be performed with appropriate social distancing measures in place

the driving duties are within the scope of the warehouse’s business.

While this change of duties is in place, Oliver’s other employment conditions (such as hours and days of work) haven’t changed.

Oliver already gets paid more than a forklift driver, so his hourly pay rate remains the same.
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The Fair Work Ombudsman is committed to providing advice that you can rely on. The information contained on this website is general in nature. If you are
unsure about how it applies to your situation you can call our Infoline on 13 13 94 or speak with a union, industry association or workplace relations professional.
Visitors are warned that this site may inadvertently contain names or pictures of Aboriginal and Torres Strait Islander people who have recently died.

Contact us

Fair Work Online: www.fairwork.gov.au

Fair Work Infoline: 13 13 94

Need language help?

Contact the Translating and Interpreting Service (TIS) on 13 14 50

Hearing & speech assistance

Call through the National Relay Service (NRS):

For TTY: 13 36 77. Ask for the Fair Work Infoline 13 13 94

Speak & Listen: 1300 555 727. Ask for the Fair Work Infoline 13 13 94

You can use our Pay and Conditions Tool (https://calculate.fairwork.gov.au/findyouraward)  to calculate the base pay rate from an

award.

Directions and agreements under the new provisions are temporary measures connected to the impacts of the coronavirus

pandemic. This means that when the provisions end on 28 September 2020, any directions or agreements made under them will

also end, and employees’ terms and conditions will revert back to what they were without the directions or agreements in place.

Dealing with disputes

The Fair Work Commission (the Commission) has the power to hear disputes and make orders about the new JobKeeper

provisions under the Fair Work Act.

Employees, employers, employee and employer organisations, can apply to the Commission to deal with a dispute. Visit the Fair

Work Commission - JobKeeper disputes (https://www.fwc.gov.au/about-us/coronavirus-covid-19-updates-advice/jobkeeper-

disputes)   , for more information and to apply.

Enforcement

The Fair Work Ombudsman (us) can enforce a number of the provisions relating to the JobKeeper scheme that are about ensuring

minimum wages and conditions and misuse of JobKeeper enabling directions by employers.

We can also enforce general protections relating to the new provisions (for example, the right to refuse or exercise a workplace

right).

More information

For employers

Employers can register for the JobKeeper scheme on the ATO website (https://www.ato.gov.au/general/gen/JobKeeper-payment/)

.

The ATO has information on how the scheme works, eligibility requirements for employers

(https://www.ato.gov.au/General/JobKeeper-Payment/Employers/Eligible-employers/)  and for sole traders and other entities

(https://www.ato.gov.au/General/JobKeeper-Payment/Sole-traders-and-other-entities/) , and the steps to enrol for the payment

(https://www.ato.gov.au/general/jobkeeper-payment/employers/enrol-and-apply-for-the-jobkeeper-payment/) .

For employees

Employees can access relevant information on the JobKeeper scheme on the ATO website

(https://www.ato.gov.au/general/gen/JobKeeper-payment/) . The ATO has information about steps employees can take

(https://www.ato.gov.au/General/JobKeeper-Payment/Employees/)  and employee test requirements

(https://www.ato.gov.au/General/JobKeeper-Payment/In-detail/Employee-test-requirements/) .

For disputes

For disputes about the Fair Work Act JobKeeper provisions, contact the Commission   (https://www.fwc.gov.au/about-

us/coronavirus-covid-19-updates-advice/jobkeeper-disputes) .

Legislation

Coronavirus Economic Response Package Omnibus (Measures No. 2) Act 2020 

(https://www.legislation.gov.au/Details/C2020A00038)

We will continue to update the information on our website.

https://calculate.fairwork.gov.au/findyouraward
https://www.fwc.gov.au/about-us/coronavirus-covid-19-updates-advice/jobkeeper-disputes
https://www.ato.gov.au/general/gen/JobKeeper-payment/
https://www.ato.gov.au/General/JobKeeper-Payment/Employers/Eligible-employers/
https://www.ato.gov.au/General/JobKeeper-Payment/Sole-traders-and-other-entities/
https://www.ato.gov.au/general/jobkeeper-payment/employers/enrol-and-apply-for-the-jobkeeper-payment/
https://www.ato.gov.au/general/gen/JobKeeper-payment/
https://www.ato.gov.au/General/JobKeeper-Payment/Employees/
https://www.ato.gov.au/General/JobKeeper-Payment/In-detail/Employee-test-requirements/
https://www.fwc.gov.au/about-us/coronavirus-covid-19-updates-advice/jobkeeper-disputes
https://www.legislation.gov.au/Details/C2020A00038

